NEW JERSEY DEBTORS 1982-1983: AN
EMPIRICAL STUDY
Philip Shuchman*
I. INTRODUCTION

Two recent studies of debtors in personal bankruptcy have
gone beyond the archival evidence contained in the files of the
bankruptcy courts, which are public records available for inspection by all interested persons. The CRC Study' and the GAO
Report2 are also the products of direct survey research. The
study undertaken by the GAO was supplemented by questionnaires, which were mailed to large samples of debtors.3 The debtors' responses were tabulated and analyzed in the Report. By
contrast, the CRC researchers conducted interviews with debtors
in the bankruptcy court buildings. Approximately one-half of the
persons that were approached agreed to be interviewed. 4
Studies such as these are valuable, in view of the limited information that is disclosed in the official forms 5 filed by petitioners in bankruptcy. Those forms are designed for purposes of
judicial administration and to ensure that the debtor has com* Professor of Law, Rutgers University School of Law-Newark.
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I CREDIT RESEARCH CENTER, KRANNERT SCHOOL OF MANAGEMENT, PURDUE UNIVERSITY, MONGRAPH No. 23, CONSUMER BANKRUPTCY STUDY (1982) [hereinafter

cited as CRC STUDY].
2 COMPTROLLER GENERAL OF THE UNITED STATES, REPORT TO THE CHAIRMAN,
COMMITTEE ON THE JUDICIARY, HOUSE OF REPRESENTATIVES:

BANKRUPTCY REFORM

ACT OF 1978-A BEFORE AND AFTER LOOK (1983) (report released by General Accounting Office) [hereinafter cited as GAO REPORT].
3 Id. at 75.
4 1 CRC STUDY, supra note 2, at 2.
5 11 U.S.C.A. forms 1-35 (1984).
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plied with the requirements of the Bankruptcy Code of 1978.6
Although the forms provide much well-documented evidence in
writing, are given under oath, and, for the most part (including
all the cases in our sample), are prepared with the assistance of a
lawyer, they furnish limited information concerning the debtor's
recent financial history. For example, assets and liabilities are
disclosed and total income from any source must be recorded for
the two calendar years preceding the year of filing. 7 However,

the archival researcher usually gains little insight into important
variables such as family size, numbers and ages of dependents,
and the incomes of other members of a debtor's family or
household.
Persons who have been debtors-petitioners in bankruptcy-tend not to be responsive to the questions of outsiders.
This is suggested by the fact that only one-half of the debtors
approached by the CRC researchers agreed to be interviewed.
Moreover, after discharge, debtors frequently are difficult to locate. Hence, in compiling data about debtors, some of the usual
investigative techniques prove to be inefficacious.
For the research described here, we began not with the
bankruptcy court files, but rather with the files of four cooperative lawyers in NewJersey. We obtained from those attorneys the
recently closed files of 186 discharged debtors, and with the lawyers' assistance we were able to locate and interview 62 debtors
(more than 62 persons because some of the debtors comprised
joint filings). We compared those 62 files with an additional 40
files, obtained from the United States Bankruptcy Court in Newark. The comparison indicated that the interviewed debtors were
fairly representative of the larger group of 186.8 Furthermore,
we assumed that the sample of interviewed debtors and the 186
bankruptcy files surveyed would not vary significantly from a hy6 11 U.S.C. §§ 101-151326 (1982), amended by Bankruptcy Amendments and
Federal Judgeship Act of 1984, Pub. L. No. 98-353, 98 Stat. 333.
7 See 11 U.S.C.A. forms 6, 7 (1984). This disclosure requirement, which formerly was entirely asset-based, has been enlarged as part of the potentially drastic
changes effected by the Bankruptcy Amendments and Federal Judgeship Act of
1984. Section 521 (1) of the Bankruptcy Code now requires that a debtor provide
"a schedule of current income and current expenditures" as well. See Bankruptcy
Amendments and Federal Judgeship Act of 1984, § 305(2), Pub. L. No. 98-353, 98
Stat. 333 (codified at II U.S.C.A. § 52 1(1) (West Cum. Supp. 1985)).
8 The debtors resided in six counties, which differed substantially with respect
both to racial composition and such crucial financial variables as housing costs and

median incomes. See infra note 10 (listing counties).
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pothetical, state-wide sample. Such a larger sample would have
demanded more resources than were available.
To a large extent, this study is a replication of The Average
Bankrupt: A Description and Analysis of 753 Personal Bankruptcy Filings in Nine States (Nine States). 9 The sample of debtor's files that is

employed, however, is limited to New Jersey filings, largely in six
northern counties. 10 The single state limitation has the advantage of a constant exemption law: the Federal exemption provisions of section 522 of the Bankruptcy Code." None of the2
debtors in our sample chose the NewJersey exemption statute,'
which affords debtors little protection by comparison with section 522."3 Several state and regional benchmarks are used in
order to compare the sampled debtors with the populationboth national and regional-as a whole. Other purposes of this
research are to contrast, albeit roughly, New Jersey debtors with
those from other jurisdictions and to ascertain how these data
compare with the recent GAO findings. Finally, the situation
confronting these debtors under the Federal exemption law is, to
the very limited extent possible, contrasted with their hypothetical situations in light of the enactment of consumer bankruptcy
amendments as part of the Bankruptcy Amendments and Federal
Judgeship Act of 1984,1" which was signed into law by President
Reagan on July 10, 1984, and became effective on October 9,
9 Shuchman, The Average Bankrupt: A Descriptionand Analysis of 753 PersonalBankruptcy Filings in Nine States, 88 COM. LJ. 288 (1983) (errata noted at 88 COM. L.J. 395
(1983)) [hereinafter cited as Nine States].
10 The counties were: Bergen, Essex, Hudson, Morris, Passaic, and Union. In
addition, several filings from Atlantic County, in the southern part of the state,
were included.
'1 11 U.S.C. § 522 (1982).
12 N.J. STAT. ANN. § 2A:17-19 (West Cum. Supp. 1984-1985).
13 The exemption provisions of § 522 of the Bankruptcy Code offer far greater
protection to debtors than does New Jersey's exemption statute. Under the Federal
scheme, a debtor may claim as exempt: his residence, to a value of $7,500, 11
U.S.C. § 522(d)(1) (1982); one motor vehicle, to a value of $1,200, id. § 522(d)(2);
an unlimited number of household furnishings, to a value of $200 apiece (but, since
the 1984 amendment, with a cap of $4,000), 11 U.S.C.A. § 522(d)(3) (West Cum.
Supp. 1985); jewelry, to a value of $500, 11 U.S.C. § 522(d)(4); professional books
or tools of trade, to a value of $750, id. § 522(d)(6); life insurance, to a loan value of
$4,000 plus "spillover," id. § 522(d)(8); and any property, to a value of $400 plus
"spillover." Id. § 522(d)(5). The total "spillover" that can be applied is now limited to $3,750. 11 U.S.C.A. § 522(d)(5).
By contrast, in New Jersey exempt property is limited to all clothing and personal property, not exceeding $1,000 in value. See N.J. STAT. ANN. § 2A:17-19
(West 1952 & Cum. Supp. 1984-1985). For a graphic depiction of the Federal and
New Jersey exemption provisions, see infra appendix table.
14 Pub. L. No. 98-353, 98 Stat. 333.
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1984.15
II.

PARTIAL SUMMARY OF OUR FINDINGS

1. This set of New Jersey debtors appears to be roughly
similar to those debtors described in other recent empirically
based studies;
2. During the four years for which there were enough data,
the debtors-single as well as joint petitioners-each represented about three to four persons, including dependents (Table
12);
3. Approximately one out of every four debtors (24%)
were females filing alone (Table 10), and at least 11% of all filings-including more of the joint filings-appear either to have
been related to or were the result of a business failure (Table 13);
4. The total incomes of approximately nine-tenths of the
debtors were well below the median family incomes in the northern New Jersey/New York region (Table 11);
5. A substantial portion of the debtors had incomes that
fell below the national poverty level in each of the four years covered (Table 11);
6. The debtors' average incomes increased over the four
years but by less than the percentage increase in the cost of living
as measured by the Consumer Price Index (Tables 19 & 21 and
accompanying text);
7. The debtors had average, unsecured debts of $12,298
(Table 27) as against gross assets of almost $4,000 (for all) to
approximately $5,000 (for joint filings) (Table 45);
8. Only about one in six of the debtors (16%) were homeowners-most with little equity (an average of $8,577) (Table
39). The debtors' only other sizable asset was an automobile, in
which, on the average, they had less than $1,000 in equity (Table
41).
The ranges of the debtors' incomes and assets were fairly
narrow. Most of the debtors were not abjectly poor, and most
were employed on the date of filing as well as thereafter when
they were interviewed. Many of them were facing wage garnishment and other collection suits. The debtors were not, however,
in the middle class by almost any standard, and they could pay
nothing to satisfy their debts without being pressed below the
15 See 20 WEEKLY COMP. PRES. Doc. 1010-11 (July 10, 1984).
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poverty level. They were the near-poor-families barely getting
by and always at the brink of actual poverty.
III.

THE INTERVIEWED DEBTORS

In one-third of the cases (62 of 186), we were able to supplement the archival data obtained from the bankruptcy court files
with information procured through interviews conducted by law
students. The interviews provided us with information that was
not on the official forms. Some of that information, such as employment and income at filing and after that date, supplemented
our archival data. Much of the rest of the interview responses
concerned matters not at that time legally relevant or material,
but, we think, important if one wants to know, in a broader sense,
who these debtors are and what their situations are. Although
the official forms filed by the interviewed debtors resembled
those of the whole sample of 186 debtors, we cannot be so confident that, in other regards, the interviewees were a representative subset of our whole sample.
The protocol we followed was designed to reassure the discharged debtors. The cooperating lawyers agreed on the language of a form letter that was mailed to their former clients on
the lawyers' stationery. The letter advised the debtors of the nature of the study and that, unless they consented, their names
would not be revealed nor, indeed, would any information that
could connect the public court records with their responses in
the interviews be disclosed. This initial letter was followed by a
letter on the law school letterhead and, in nearly all cases, by a
telephone call, which either arranged for an interview or was itself the interview.
Most of the sample was taken from recently closed files of
the four cooperative attorneys. A second group of forty files was
randomly selected from recently closed files of the United States
Bankruptcy Court in Newark. The file information of the two
groups differed little and is combined for most purposes.
We were able to interview 33 debtors who filed alone and 31
who filed jointly. The number of individual persons interviewed
did not reach the possible total of 95 (62 joint filings and 33 singles). There were, however, more interviewees than filings because in several cases we were able to interview both debtors who
had filed a joint petition. The interviews were conducted either
in person at the debtors' residences, or, in 14 instances, by telephone. There proved to be little difference between the two
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types of interview. The only salient distinction, to the extent that
our interviews were informative and may serve as the basis for
generalization, is race. We conducted 38 interviews with black
6
respondents and 51 with white respondents.'
TABLE 1 Racial Composition of Interviewed Debtors
White
Black
Hispanic

Male
n=27
n= 17
n= 3
N=47

Percentage*
58%
36%
6%_
100%

Female
n=24
n=21
n= 3
N=48

Percentage*
50%
44%
6%
100%

All percentages rounded off.

We think that our sample of those debtors interviewed (see Table 1) may be skewed as regards race, for the percentages do not
correspond to the racial composition of the six counties. Only Essex County, whose black residents compose approximately 37% of
the population, approaches the proportion of blacks interviewed
(see Table 2). That more than 40% of interviewees were black may
simply reflect the fact that, as a group, blacks were more hurt than
whites by the depressed economic conditions and high level of unemployment during the period 1980 through 1982.
TABLE 2 Population Characteristicsof Surveyed Counties (1980)' 7
Total
Spanish
County
Population
Origin
White
Black
f_
Other
Atlantic
194,119
7,590 151,272
33,637 17%
1,620
Bergen
845,385
28,514 761,493
32,282
4% 23,096
Essex
851,116
76,584 444,393 312,188 37%
17,951
Hudson
556,972
145,163 325,584
66,368
12%
19,857
Morris
407,630
10,952 378,857
9,811
2%
7,208
Passaic
447,585
62,123 320,505
57,202 13%
7,755
Union
504,094
40,756 375,032
79,979 16%
8,327
When the amount of the debtors' formal education is analyzed
by race and sex, other differences emerge. The unusual disparity in
education ("one year of college or more") by race, with 45% of the
black respondents having had "one year of college or more" as
compared with 29% of the white respondents, may also be the result
16 Only six of the interviewed debtors (three joint petitions) were of Hispanic
origin.
17 UNITED

STATES

DEP'T OF

COMMERCE,

CHARACTERISTICS OF THE POPULATION:
PART 32, NEW JERSEY, table 16 (1980).

BUREAU

OF

THE

CENSUS,

GENERAL POPULATION CHARACTERISTICS-

1
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of those persons being willing to be interviewed or simply being
more available, given our location in Newark (see Table 3).
TABLE 3 Education by Race

White
Black
Hispanic
All

High School
or Less

One Year College
or More

71%
55%
67%
64%

29%
45%
33%
36%

Note also that many more black female debtors had "one year
of college or more" than did white females (57% as compared to
17%). About the reverse is true of white and black male respondents, with 41% of the white males having attained that educational
level as compared to only 29% of the black males (see Tables 4 and
5). This may also reflect the fact that black debtors with more formal education are as vulnerable to the vagaries of the business and
unemployment cycles as white debtors with less formal education.
Overall, with respect to formal education, there was little difference
between all male and female debtors interviewed (see Table 6).
TABLE 4 Education by Race (Female)
High School
White
Black
Hispanic
All

or Less

One Year College
or More

83%
43%
100%
67%

17%
57%
0%
33%

TABLE 5 Education by Race (Male)

White
Black
Hispanic
All

High School
or Less

One Year College
or More

59%
71%
33%
62%

41%
29%
67%
38%

548

SETON HALL LAW REVIEW

[Vol. 15:541

TABLE 6 Education by Sex
Average
High School Grade Level Some
Average No. of
or Less
Attained
College Years of College
Male
Female

62%
67%

11.5
11.6

38%
34%

2.9
3.3

N=35
N=39

The debtors in our sample were reasonably well-educated in
terms of the number of years of education completed. About onethird had attended college (including community colleges not
awarding a four-year degree) for an average of about three years.
This is fairly comparable with the GAO finding that 44% of its respondents reported some college education.' 8 Both these data confirm what others have suggested, namely that bankrupts are
somewhat better educated than the adult population as a whole, of
which about 32% have had some college education.' 9 This slight
difference may appear because the surveyed bankrupts tended to be
younger than the adult population as a whole.
As reflected in Table 7, the interviewed debtors were relatively
young, their average age at the time of filing being 40 for males and
37 for females. This is not inconsistent with the GAO finding that
72% of its respondents were between the ages of 25 and 44.2"
TABLE 7 Average Age by Sex
Male
40
n=46
Female
37
n=46
Bankruptcy is not a remedy for the poor. With low, unstable
incomes, indigent persons are advanced relatively little credit and
thus, given the usual consumption function, 2' acquire relatively
fewer assets. One sees in bankruptcy the near-poor and those presently with overwhelming financial troubles, but not those whose
poverty has extended over a prolonged period. The poor have little
need for bankruptcy because their wages-if any-are below the
threshold of permissible wage garnishment. Similarly, the impoverished seldom have property of substantial value that can be resold.
18 GAO REPORT,

supra note 2, at 15.

19 Id.

Id. at 12; see id. at 15.
See Tobin, Consumption Function, in 3
358 (1968).
20
21

ENCYCLOPEDIA OF THE SOCIAL SCIENCES
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THE ARCHIVAL INFORMATION

The occupational descriptions of the surveyed debtors bear
the dilemma that the more specific we tried to be, the smaller, the
less informative, and the less useful the cells became. The
broader categories are less descriptive and have less meaning because too many specific jobs and types of work are included
within them. Our compromise in Tables 8 (interviewees only)
and 9 (file information) follows, more or less, generally accepted
practices.
TABLE 8 Occupation of Interviewed Debtors over Three to Four Year
Period
Two Years
Before
Bankruptcy
Professional/
Technical
Managerial
Clerical
Sales
Service workers
Laborer/
Skilled worker
Operative
Homemaker
No set occupation

At
Bankruptcy

Presently

M

F

M

F

M

F

17%
20%
11%
0%
17%

13%
8%
40%
3%
13%

17%
17%
11%
0%
20%

11%
8%
40%
3%
13%

17%
20%
11%
3%
20%

11%
8%
40%
5%
11%

28%
0%
3%
3%
0%
18%
6%
3%
100% 100%
n=35 n=38

20%
0%
9%
0%
0%
18%
6%
8%
100% 100%
n=35 n=38

17%
0%
0%
3%
0%
16%
11%
8%
100% 100%
n=35 n=38
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TABLE 9 Occupations of Debtors as Disclosed in Examined Files
Males
(All known cases = 104)
Laborers and skilled
Laborers
(23 = 22%)
Operatives 2 2
(20 = 19%)
Service workers 2 3
(20 = 19%)

Average Incomes
("Last year")
$14,117
$10,782
$14,725

*Professional and

technical
*Sales
*Managerial
*Clerical
*

= 15%)
= 11%)
= 11%)
= 3%)

$17,872
$16,459
$16,352
$ 9,699

(24 = 42%)
(13 = 23%)

$12,028
$10,269

(10 = 18%)
( 6 = 11%)
( 4 = 7%)

$14,649
$16,596
$ 6,100

(16
(11
(11
( 3

White collar 40%.

Females
(All known cases

*Clerical
Service workers
*Professional and
technical
*Managerial
Other 24
*

=

57)

White collar 71%.

The female filers were employed overwhelmingly in what have
been termed "white collar" jobs, although there is little real distinction between such occupations and "blue collar" work in terms of
status, income, or the actual physical aspects of the jobs. Table 9
reveals that the categories of "clerical" and "service" occupations
encompass almost two-thirds (65%) of the 37 female debtors who
recorded that information. The female service workers earned
somewhat less than their male counterparts, with an average income
of $10,269, as opposed to $14,725 for males. 25 The category of
"professional and technical" occupations, although small as a set, is
relatively close both to the GAO findings 2 6 and to the national
22 "Operatives" included parking lot attendants, bus and truck drivers, and
security guards.
23 "Service workers" included laundresses, hospital attendants, barbers, postal
workers, waiters, and police officers.
24 "Other" ranged from singer to laborer.
25 Although the reverse may appear to be true in the case of clerical workers,

there were only three males in that set. We did not, therefore, take that fact into
account.
26 See GAO REPORT, supra note 2, at 13. The employment patterns that were

reported to us were relatively stable, except that the rate of full-time employment
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Table 8 includes the same occupational categories as Table 9.
The specific employment information was solicited in the interviews
and then classified. Table 9, although based upon a larger sample,
is actually a subset of Table 8 in that it demonstrates what the debtors recorded as being their occupations at the date of filing, while
Table 8 shows that those interviewed were, with respect to their occupations, fairly representative of the larger group.
TABLE 10 Sampled Debtors Characterizedby Sex
Nine States

28

Male
N=59 of 186
32%
32%
Female
N=44 of 186
24%
31%
Joint
N=83 of 186
45%
37%
Table 10 is more or less consistent with other recent findings
that females filing alone constitute a significant portion of all debtors. In our sample, 44 of the 186 New Jersey files were those of
females. As the table indicates, this 24% frequency is less than that
encountered in the Nine States study.
TABLE 11 Spread of Sampled Debtors' Total Income
Below National
Poverty Threshold

Below Regional BLS 29
Lower Living Budget

Below Regional
BLS Intermediate
Living Budget

1978
8%
48%
88%
1979
16%
45%
90%
1980
20%
47%
89%
1981
17%
37%
85%
Table 11 depicts the spread of total incomes of the debtors
based on the information taken from the official forms. The personal survey information may not be as reliable because it is the
product of memory and was not prepared by a lawyer to be filed
under oath. Depending upon the year of filing, approximately 90%
of the debtors had incomes that were below the median incomes in
the northern New Jersey/New York region, an area with a relatively
for males dropped considerably during the three years preceding the year of filing,
while during that period more females entered the full-time work force. Cf id. at 21
(discussing debtors' employment characteristics).
27
28

See id. at 13.
Nine States, supra note 4, at 289.

29

BLS, as used hereinafter, denotes Bureau of Labor Statistics.
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high cost of living."
TABLE 12 Average Family Size and Average Ages of Children
Type of
Filing
Male
Female
Joint
All cases

Average Size
of Family
n= 10
n= 12
n=33
n=55

2.30
2.66
3.94
3.36

Median
Size of
Family
2
2
4
3

Average of Children's Ages
First child
n=48
18
17
n=31
Second child
Third child
n= 16
13
Fourth child
n= 8
11
It is evident from Table 12 that most of those persons who filed
for relief under Chapter 7 represented families, with 55 interviewees
having three or more persons in his or her family, and 60% of the
joint petitions being filed by debtors with families consisting of
three to four persons.' Married couples who filed jointly typically
had two dependent children, who were in most cases too young to
be gainfully employed.
Table 13 shows the major categories of the bankruptcy filings:
(1) by the year of filing, although all cases were closed by the end of
calendar year 1982; (2) by whether filed jointly by husband and wife
or, if filed singly, whether by male or female; and (3) by whether
personal or business-related, notwithstanding the fact that all the
filings were labeled as personal.
30

See

UNITED STATES DEP'T OF COMMERCE, BUREAU OF THE CENSUS, STATISTICAL

ABSTRACT OF THE UNITED STATES

1982-83:

NATIONAL DATA BOOK AND GUIDE TO

SOURCES 464 (103d ed.
31 Two-thirds of the

1982) [hereinafter cited as 1982-83 STATISTICAL ABSTRACT].
GAO sample of debtors had households comprising three
or more persons. See GAO REPORT, supra note 2, at 38. Note that the term "households," as used in the GAO Report, may be more inclusive than our term "fami-

lies." Because we did not ascertain whether others in the household contributed to
or drained from the total income, we used family income.
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TABLE 13 Categories of Bankruptcy Filings

Filings
1980*
1981
1982
*

Totals
(n = 186)
51
71
64

70
27%
38%
35%

Cum. %
of All Cases
27%
65%
100%

Includes 8 filings from 1979.

Nine States 32
32%
32%
N= 59 of 186
Male
31%
24%
N= 44 of 186
Female
37%
45%
N= 83 of 186
Joint
88%
89%
N= 165 of 186
Personal
12%
11%
N= 21 of 186
Business-related
are
filings
single
The files do not usually reveal whether the
those of debtors who were or are married or whether the debtors
have dependents. Our 62 interviews revealed something about the
personal situations of the debtors, inasmuch as they may relate both
to the reasons for filing and to the persons who became debtors.
Some of the interview data may also bear on the question of whether
the debtors, after discharge,3 3 are sufficiently better off financially as
to justify the non-pecuniary costs of the bankruptcy experience.
The question of whether a particular filing is business-related
or personal can ordinarily be answered through examination of the
official forms and the statement of financial affairs. There may have
been more business filings in our sample than the 21 of 186, or
11%, that we ascertained. But those 21, which include self-employed persons and couples, contained ample evidence of business
activity.
In most of the measurable matters, the NewJersey sample fairly
resembles other recent findings. Some financial data differ because
the New Jersey sample data is more recent-most of the New Jersey
filings were drawn from calendar years 1981 and 1982. Comparison
with later benchmarks, however, reveals a reasonably good fit with
other empirical studies. For example, Table 13 discloses that business-related filings accounted for about 11% of the sampled cases
that were labeled personal. In the Nine States article, 12% of the
personal filings were thought to be business-related. 3 4
32

Nine States, supra note 9, at 289.

Our sample contained no exceptions to discharge and no denials of
discharge.
34 Nine States, supra note 9, at 289.
33
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There were fewer females filing singly in the New Jersey sample
and more joint petitions among the New Jersey debtors. 5 This
could be the result of any number of factors, such as the impact of
the differing state laws (for example, recognition of ownership by
spouses as tenants by the entireties), or demographic variation.
This difference, as well as others, may simply be due to the vagaries
of our 186 case sample, which is relatively small as such research
goes.
Tables 14 through 17 use better benchmarks than were available in the Nine States article. Except for the poverty threshhold incomes for the years 1978 through 1981, which are nationally based,
the other five benchmarks, BLS incomes, and median family incomes, are limited to the northern New Jersey/New York region.
TABLE 14 Incomes in 1981 (N=60)*
(BLS figures for N. Y. & northeastern N.J.)
% of
Up to poverty threshold (U.S.)

60**

Cum. N

10

17%

10

17%

12

20%

22

37%

20

33%

42

70%

51

85%

80

100%

Cum. %**

36

($9,287)
Up to BLS lower living budget
($15,705)

N

37

Up to Northeastern median family
income 38 ($23,706)

Up to BLS intermediate living
budget** . 39 ($29,540)
9
15%
40
Up to BLS higher living budget
($47,230)
9
15%
*
Two unknowns not included in these calculations.
**
All percentages rounded off.
*
In 1981 dollars.

35 Compare supra, table 13 (24% filed by females; 45% joint filings) with Nine
States, supra note 9, at 289 (31% filed by females; 37% filed jointly).
36 See 1982-83 STATISTICAL ABSTRACT, supra note 30, at 440.
37 See UNITED STATES DEP'T OF LABOR, BUREAU OF LABOR STATISTICS, AUTUMN
1981 URBAN FAMILY BUDGETS AND COMPARATIVE INDEXES FOR SELECTED URBAN
AREAS 7 (1982) (USDL 82-139) [hereinafter cited as 1981 URBAN FAMILY BUDGETS].
38 See UNITED STATES DEP'T OF COMMERCE, BUREAU OF THE CENSUS, MONEY
INCOME AND POVERTY STATUS OF FAMILIES AND PERSONS IN THE UNITED STATES:
1981 (ADVANCE DATA FROM THE MARCH 1982 CURRENT POPULATION SURVEY) 2

(1982) (Series P-60, No. 134).
39 See 1981 URBAN FAMILY BUDGETS, supra note 37, at 7.
40 See id..
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TABLE 15 Incomes in 1980 (N=127)*
(BLS figures for N.Y. & northeastern N.J.)
N

% of
127**

Cum. N

25

20%

25

20%

34

27%

58

47%

38

30%

97

76%

113

89%

127

100%

Cum. %***

4

Up to poverty threshold (U.S.)
($8,414)
42
Up to BLS lower living budget
($14,393)
Up to Northeastern median family
income*** 4 3 ($21,856)

Up to BLS intermediate living
budget 44 ($26,749)
16
13%
45
budget
living
higher
BLS
to
Up
($42,736)
14
11%
*
Three unknowns not included in these calculations.
All percentages rounded off.
**
*
In 1980 dollars.
41
42

See 1982-83
See UNITED

STATISTICAL ABSTRACT, supra note 30, at 417, 440.
STATES DEP'T OF LABOR, BUREAU OF LABOR STATISTICS, AUTUMN

1980 URBAN FAMILY BUDGETS AND COMPARATIVE INDEXES FOR SELECTED URBAN
AREAS 11 (1981) [hereinafter cited as 1980 URBAN FAMILY BUDGETS].
43 See UNITED STATES DEP'T OF COMMERCE, BUREAU OF THE CENSUS, MONEY
INCOME AND POVERTY STATUS OF FAMILIES AND PERSONS IN THE UNITED STATES:
1980 (ADVANCE DATA FROM THE MARCH 1981 CURRENT POPULATION SURVEY) 7
(1981) (Series P-60, No. 127).
44 See 1980 URBAN FAMILY BUDGETS, supra note 42, at 11.
45 See id..
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TABLE 16 Incomes in 1979 (N-109)*
(BLS figures for N. Y & northeastern N.J.)
N

% of
109**

17

16%

17

16%

32

29%

49

45%

45

41%

94

86%

4

4%

98

90%

9%
10
1%
1
Greater than $37,823
One unknown not included in these calculations.
*
All percentages rounded off.
**
In 1979 dollars.
*

108
109

99%
100%

46
Up to poverty threshold (U.S.)
($7,412)
47
Up to BLS lower living budget
($12,949)
Up to New Tersey median family
income***4 ° ($22,907)
Up to BLS intermediate living
budget 49 ($23,856)
50
Up to BLS higher living budget
($37,823)

46
47

See 1982-83
See UNITED

STATISTICAL ABSTRACT,

Cum. N

Cum. %**

supra note 30, at 440.

STATES DEP'T OF LABOR, BUREAU

OF LABOR STATISTICS, AUTUMN

1979

URBAN FAMILY BUDGETS AND COMPARATIVE INDEXES FOR SELECTED URBAN
AREAS table D (1980) [hereinafter cited as 1979 URBAN FAMILY BUDGETS].
48

See UNITED

STATES DEP'T OF COMMERCE, BUREAU OF THE CENSUS,

1980

CENSUS

OF POPULATION AND HOUSING, STF 3, PROFILE VII [hereinafter cited as PROFILE
VIII, reprinted in NEW JERSEY DEP'T OF LABOR AND INDUST., Div. OF PLANNING AND
RESEARCH, OFFICE OF DEMOGRAPHICS AND ECONOMIC ANALYSIS, INCOME AND
POVERTY IN NEW JERSEY (Oct. 1982).
49 See 1979 URBAN FAMILY BUDGETS, supra note 47, table D.
50 See id.
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TABLE 17 Incomes in 1978 (N=48)*
(BLS figuresfor N. Y. & northeastern N.J.)
% of
N

48**

Cum. N

Cum. %**

5

Up to poverty threshold (U.S.) '
($6,662)
52
Up to BLS lower living budget
($12,063)

4

8%

4

8%

19

40%

23

48%

Up to Northeastern median family
income*** 5 3 ($15,509)

16

33%

39

81%

Up to BLS intermediate living
budget 54 ($21,587)
55
Up to BLS higher living budget

3

6%

42

88%

($34,252)

5

10%

47

98%

48

100%

2%
1
Greater than $34,252
One unknown not included in these calculations.
*
All percentages rounded off.
**
In 1978 dollars.
***

Official Bankruptcy Form Number 7, the "Statement of Financial Affairs," requires that the debtor state under oath his total income for each of the two calendar years preceding the year of
filing. 56 Thus, since our sample comprised filings from 1980
through 1982, we used total reported incomes as against various
benchmarks from 1978 through 1981. The interviews supplemented our information about the debtors' incomes in 1982.
Although the information concerning income for the year of filingprocured a year or two later through the survey interviews-cannot
be given the same credence as the archival data obtained from the
bankruptcy records, there was nevertheless little reason for the discharged debtors to dissemble or mislead the interviewers. 5 7
Table 18 states in a simple format that the surveyed debtor
51

See 1982-83

52

See

1978

STATISTICAL ABSTRACT,

UNITED STATES DEP'T OF LABOR,

URBAN

FAMILY BUDGETS

supra note 30, at 440.
BUREAU OF LABOR STATISTICS, AUTUMN

AND COMPARATIVE

INDEXES FOR SELECTED URBAN

AREAS 11 (1979) [hereinafter cited as 1978 URBAN FAMILY BUDGETS].
53 See UNITED STATES DEP'T OF COMMERCE, BUREAU OF THE CENSUS,

MONEY

INCOME AND PROPERTY STATUS OF FAMILY AND PERSONS IN THE UNITED STATES:

(ADVANCE REPORT) 6 (1979) (Series P-60, No. 120).
54 See 1978 URBAN FAMILY BUDGETS, supra note 52, at
55 See id.
56 11 U.S.C.A. form 7 (1984).

1978

11.

57 There was a potential skewing of the sample because we were only able to
interview those debtors who had telephones. However, the cooperating lawyers
had telephone numbers for nearly all of their debtor-clients.
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group did not have high incomes in any of the four years.5 8 Overall,
the debtors were not indigent, although in each year a substantial
percentage of them had an income that was below the poverty level.
TABLE 18 Sampled Debtors' Incomes Compared to Benchmarks
Below National
Poverty Threshold

Below Regional
BLS Lower Living
Budget

Below Regional
BLS Intermediate
Living Budget

1978
8%
48%
88%
1979
16%
45%
90%
1980
20%
47%
89%
1981
17%
37%
85%
In each of the four years, the debtors recorded total incomes
that were well below the median incomes of families in the Northeastern region. Table 19 reveals that, roughly weighted, their mean
income was about one-fourth less than the median income of other
families in the region. As demonstrated by Table 18, this was true
in the cases of nearly nine-tenths of the debtors.
TABLE 19 Sample Debtors' Incomes Compared to Benchmarks

N*

BLS Lower
Living Budget
(N.Y. & NE
N.J. region)

Average
Total
Income
(N.J. sample)

1981
60
$15,705
1980
127
$14,898
1979
109
$12,949
1978
48
$12,803
N exceeds sample size because
bankruptcy filing.

%

Diff. B/M
Cols. 3 & 4

$19,010
$16,251
$14,638
$14,448"
each filing lists

Northeastern
Median
Family
Incomes

+21%
+18%
+18%
+20%
income for two

%

Diff. B/M
Cols. 6 & 4

$23,706
-20%
$21,856
-28%
$20,843
-29%
$18,190
-20%
years before the year of the

Table 18 indicates that, in any of those years, only 8% to 20%
of the surveyed debtors had total incomes that were below the national poverty level. Still, as depicted in Table 19, their mean total
incomes were only marginally larger than the BLS "Lower Living
Budget": for the first three years, about $2,000 above that minimal
benchmark; and, for the last year, 1981, the figures suggest what is
consistent with our overall impression from the interviews-that
most families hold on as long as they can, drawing on all available
resources and not contemplating bankruptcy.
Indeed, as shown in Table 20, prior to bankruptcy most of the
58 In only two cases, out of 346 annual incomes (based upon 173 annual incomes in each of two years) did the debtors' recorded, annual total income exceed
the BLS Higher Living Budget for the particular year.

----
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debtors had consulted lawyers and financial counselors. Nearly onethird of the debtors had tried to work out some arrangement with
their creditors and, presumably, were unsuccessful. The Chapter 7
filing was their last resort-often recommended as the remedy of
choice by those from whom the debtors sought advice-for their circumstances permitted nothing else. Discharge in Chapter 7 was the
only surcease available, and, not to belabor the doctrines of American bankruptcy law, those debtors could manage only with erasure
of their debts and a fresh start with what little property they had and
which the Federal exemption law enabled them to keep.
TABLE 20 Alternatives Explored (Other Than Bankruptcy)
None
Contacted creditors to arrange
payment schedule
Attorney considered but
rejected Chapter 13
Both of the above
Consulted consumer credit
counseling organization

39%

n=23

31%

n= 18

17%
9%

n= 10
n= 5

n= 3
5T
N=59
100%
Table 19 shows in greater detail that the average, total annual
incomes of the debtors in our sample, who were discharged in
straight bankruptcy, were slightly (13% to 21%) above the Northeast regional BLS "Lower Living Budget" but even more (20% to
29%) below the regional, median family incomes for all four years
(1978-1981). Table 21 combines all recorded total incomes for the
two years preceding the year of filing. These incomes are separated
by the averages of the calendar year immediately preceding and of
the year before that. The table sets forth both averages and also
introduces a new datum: the change in total income for those two
years, recorded by debtors within the four years.
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TABLE 21 Known Incomes
N*

Nine
59
States

Mean Year
Before Last

Mean Last
Year

$ Diff.

%

Diff.

Nine 6 0
States

All
173=100%
$15,311
$16,508
$1,197
+ 8%
+ 7%
Same**
31= 18%
15%
$12,511
$12,509
Up
97= 56%
57%
$15,219
$19,050 $3,831
+25%
+28%
Down
45= 26%
27%
$17,440
$13,783
$3,675
-21%
-28%
* 8 Unknowns and 5 zeros not included in calculations.
* "Same" includes those cases wherein the change in income was $300 or less.

Comparison of our New Jersey research with the Nine States
study shows remarkable similarity despite two factors that might
have made a difference: New Jersey incomes have been higher than
the national medians, 6 ' and the New Jersey sample included 64
debtors whose 1981 incomes, omitting zero incomes, were larger
than their incomes in 1980, the last year included in the Nine States
calculations.
For those debtors who had incomes, the average income rose
slightly in the two years prior to the year of filing. Table 21 (row 1)
shows an aggregate average increase of about $1,200, or 8%, as
compared with the Nine States increase of 7%. But even in 1981,
consumer interest rates were very high and the rampant inflation
had not yet abated. Eighteen percent of the sample stayed at the
same level of income, while 26% showed a decline in total income
for the two years preceding the bankruptcy filing. The declines-as
well as the increases noted below-were sizable: the reduction in
total income was $3,675, or 21%. More than half of the sample
(56%) showed increases in total income for the two years before the
year of filing. Those increases were considerable: 25%, or nearly
$4,000. Much of these changes in income level appear to be the
result of another wage earner, typically a spouse, entering or leaving
the labor market. Because our analysis of the reasons for the
changes is based on sporadic information, it can be considered little
more than conjecture.
The ephemeral reality of the total and percentage income increases is best seen when they are measured against the increases in
62
the Consumer Price Index (CPI) over those same four years:
59
60
61
62

Nine States, supra note 9, at 293, table H-I.
Id.
See 1982-83 STATISTICAL ABSTRACT, supra note 30, at 440.
See id.
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1978 1979 =
1980 =
1981 =
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+ 7.7%
+11.3%
+ 13.5%
+ 10.4%

It is particularly revealing to compare the average dollar increase in
income, expressed as a percentage (about 8%), with the percentage
increase in the cost of living, which averaged somewhat more than
10% over the four years.
Table 21 summarizes the changes in all known incomes and
compares the New Jersey sample of debtors with those of the Nine
States study. Again, both sets of figures should be considered
against an average annual increase in the Consumer Price Index of
more than 10% during the four years from 1978 through 1981. As
it turned out, most of the debtors in our sample lived in one of six
counties in northern New Jersey: Bergen, Essex, Hudson, Morris,
Passaic, or Union. Table 22 presents the median family incomes in
those counties in 1979.
TABLE 22 1979 Median Family Income by County
County

No. in Sample63

Bergen
Essex
Hudson
Morris
Passaic
Union

19
36
10
11
11
6

Median County
Family Incomes (1979)
$27,521
$19,931
$17,659
$29,283
$21,011
$25,266

Given the fortuitous breakdown of income levels in the six
counties, it seemed helpful to divide them into two groups: the
three poorer and the three richer counties, as measured by median
family income. As Tables 23 and 24 graphically illustrate, the clustering is facilitated by the evident differences in median family incomes. It is likely that those differences existed during all four
years, although 1979 is the last year for which we have such data.
Incomes in Essex, Hudson, and Passaic counties ranged from
$17,659 to $20,011, while Bergen, Morris, and Union counties
showed a similar spread with incomes varying from $25,266 to
63

In this table, we utilized only the 1979 incomes reported by the debtors in our

sample, which accounts for the relatively small number of debtors. Several other
filings from Atlantic County were not included.
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$29,283. The weighted64 averages for the two groups are vastly different: $23,527 for the poorer three counties and $32,042 for the
richer three counties, a difference of $8,515, or 36%.
TABLE 23 "Poorer" Counties' Income 1979 (N=57)*
(BLS figures for N. Y. & northeastern N.J.)
N

% of
57

10

18%

18%

17

30%

48%

23

40%

8

11%

Cum. N

Cum. %

65

Up to poverty threshold (U.S.)
($7,412)
66
Up to BLS lower living budget
($12,949)
67
Up to N.J. median family income
($22,907)
Up to BLS higher living budget
($37,823)

50

88%

68

1

Greater than $37,823

2%

98%
100%

Mean
$26,338
New Jersey
$23,527
Weighted for counties
$14,489
Weighted county bankruptcy
*
"Poorer" counties defined as those with mean income below $24,500 (Essex,
Hudson & Passaic).
64

For a description of weighted averaging, see T.

ANDERSON & M. ZELDITCH,

BASIC COURSE IN STATISTICS 176-77 (1968).
65 See 1982-83 STATISTICAL ABSTRACT, supra note 30, at 440.
supra note 47, table D.
66 See 1979 URBAN FAMILY BUDGETS,
67 See PROFILE VII, supra note 48.
68 See 1979 URBAN FAMILY BUDGETS, supra note 47, table D.
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TABLE 24 "Richer" Counties' Income 1979 (N=36)*
(BLS figures for N. Y & northeastern N.J.)
% of
N

36

Cum. N

Cum.

9

6
Up to poverty threshold (U.S.)
($7,412)
70
Up to BLS lower living budget
($12,949)
7
Up to N.J. median family income
($22,907)
72
Up to BLS higher living budget
($37,823)

%

2

6%

2

6%

9

25%

11

31%

18

50%

29

81%

7

19%

36

100%

1

Mean
New Jersey
$26,338
Weighted for counties
$32,042
Weighted county bankruptcy
$16,489
* "Richer" counties defined as those with mean income above $24,500 (Morris,
Bergen & Union).

For 1979, the differences in income become evident at the extremes. Only 2 of 36 debtors from the richer three counties had
total incomes that were below the national poverty level, while 10 of
57 were at that income level in the poorer counties. Conversely, in
the poorer three counties, only 7 of 57 were above the New Jersey
median family income, as compared to 25 of 36 in the richer three
counties. The debtors in the two groups, however, were not so different. Their respective weighted total incomes in 1979 were
$14,489 and $16,489, a difference of $2,000, or 14% as compared
with the $8,515, or 36% difference in the weighted median family
incomes. This suggests that the debtors may not have been representative of typical families in their geographic areas.
V.

UNSECURED CREDITORS

Table 25 summarizes the common types of unsecured creditors. The most important type both by frequency and number
were firms in the business of extending unsecured consumer
credit that, one would suppose, were best able to gauge risks,
and also could charge the most for money. Thus, the most common types of credit included bank loans, credit cards, merchandise credit cards (charge accounts), and loans made by finance
See
See
71 See
72 See
69
70

1982-83 STATISTICAL ABSTRACT, supra note 30, at 440.
1979 URBAN FAMILY BUDGETS, supra note 47, table D.
PROFILE VII, supra note 48.
1979 URBAN FAMILY BUDGETS, supra note 47, table D.
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companies (sometimes termed licensed lenders). 7
TABLE 25 Frequencies of Different Unsecured Creditors*
Type of Debt

Occurs in x%
of Cases
(N= 186)

Nine
States74

Frequency Per Debtor
Reporting This Particular
Debt

Medical
46%
56%
Bank loans
52%
41%
Credit cards
65%
64%
Merchandise credit
88%
71%
Finance companies
56%
43%
Credit unions
23%
28%
Student loans
9%
7%
Utilities
26%
14%
Phone
17%
Personal loans
12%
Rent
6%
10%
Legal fees
6%
* GAO report presented no equivalent data.

3.86
1.79
2.42
5.36
1.85
1.15
1.50
n/a
n/a
n/a
n/a
n/a

The entire group of 186 debtors had an average of about twelve

unsecured creditors (median = 11). As demonstrated by Table 26,
the average number of secured creditors did not vary significantly
according to the type of bankruptcy filing.7 5 This is similar to the
Nine States finding that the average number of unsecured creditors

for the entire sample was nearly 13 (median = 10).76
73 Since March 31, 1981, finance companies and other consumer creditors have
been permitted to charge up to a 30% simple annual interest (APR). 1981 N.J.
Laws ch. 104 (amending N.J. STAT. ANN. § 2C:21-19 (West 1982)); see also 1981
N.J. Laws ch. 103.
Information provided by persons pretending to be loan applicants included
the following costs for consumer loans at the end of October, 1982 and the end of
January, 1983 by three of the largest lenders in the United States: AVCO = 27%,
BFC = 28%; and HCF = 30%. The credit card rates, while still regulated, were
also high, running near 20% APR during most of that time.
74 See Nine States, supra note 9, at 296-301, tables O-W.
75 In the 21 business-related filings, the number of unsecured creditors was
larger, the mean being 16 per debtor, with a range of from 2 to 35.
76 Nine States, supra note 9, at 295, table M.
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TABLE 26 Average Number of Unsecured Creditors
All Cases (N= 186) *
Male
Female
Joint
All

Mean
10.83
11.27
12.84
11.83

Median
10
9.5
11
11

Filings
n= 59
n= 44
n= 33
n= 186

• Of the 21 business-related filings, the average number of unsecured
creditors was 16. The range was from 2 to 35.

Table 27 reveals that, for all 186 NewJersey debtors, the mean
total of unsecured debt of all types was $12,298 (median - $9,635).
The mean total unsecured debt, as reported by the GAO, was 27%
larger, being $15,646, with no stated median.7 7
TABLE 27 Unsecured Creditors (Average Dollar Amount of Debt)
All Cases (N= 186) *

Male
Female
Joint
All
*

$ Mean
14,041
8,841
12,309
12,298

$ Median
10,225
8,503
9,581
9,835

Filings
n= 59
n= 44
n= 83
n= 186

Nine
States 78
23,026
9,781
14,831
15,927

GAO Report

15,646

Of the 21 business-related filings, the average amount owed unsecured
creditors was $16,969. The range was from $3,614 to $54,813.

Table 27 is similar to Table N in the Nine States article, although
the average, total amounts of unsecured debt were smaller in that
study. We think this may have been due to the fact that the Nine
States sample included a few large, business-related filings, 79 the
equivalents to which did not surface in the smaller, New Jersey sample, possibly because the cooperating lawyers did not ordinarily
handle personal bankruptcies of such size. Note that in Table 27 the
range of total, unsecured credit for business-related filings was
much narrower in New Jersey, with a maximum of $54,813. That
less unsecured credit was available in New Jersey may have been due
to a tightening of consumer credit, although not a decline in the
total amount of credit that was extended. As indicated in Table 28,
by 1980 and 1981 the number of personal bankruptcies had in77
78
79

GAO REPORT, supra note 2, at 26.
Nine States, supra note 9, at 295, table N.
Id. at 295 n.23.
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creased sharply, prompting prudent, unsecured lenders to want to
spread their risks by loaning smaller amounts to more persons.
This explanation is, however, conjecture, without any known factual
foundation with respect to those extending unsecured credit in New
Jersey. As in the Nine States survey, males filing alone reported more
unsecured credit than either females filing alone or joint filers.8 0
8
TABLE 28 New Jersey Chapter 7 Filings '

1979
1980
1981
1982
1983

2,091
3,412
5,849
6,457
5,488

% increase
+63%
+71%
+10%
-15%

VI. TYPES OF CREDIT
A. Credit Cards
Little need be said of the pushing and accepting of consumer
credit in its various forms-often unsolicited-especially of credit
cards. As disclosed in Table 25, these major sources of consumer credit constituted nearly seven-tenths of all reported unsecured, contractually based debt by amount and were
overwhelming both in frequency of appearance within the entire
group, and by the average number of such claims per debtor who
reported such debt.
Table 29 shows that merchandise credit card debts were reported by almost nine-tenths (88%) of the debtors in the New
Jersey sample, and Table 30 indicates that ordinary credit card
debts were disclosed by about two-thirds (65%) of the debtors.
Not only were the merchandise credit cards-which included
both store-issued cards and those for gas and oil purchasesheld by about nine-tenths of the sampled debtors, but, as indicated in Table 29, with an average debt of $2,330 for the entire
group, they comprised nearly one-fifth (19%) of the average, total unsecured debt per debtor.
80 See id. at 295, table N.
81 The number of Chapter 7 non-business filings declined by about 10% in
calendar year 1984. Telephone interview with Anthony J. Shashaty, Supervisor of
Chapter 7 cases in Delaware and New Jersey (Mar. 12, 1985).
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TABLE 29 Unsecured Creditors. Merchandise Credit Cards
$ Average

% of Total Avg.

% of Cases

of Group

Unsecured Debt

80%
91%
93%
88%

2,517
2,078
2,331
2,330

# of
Cases
Male
Female
Joint
All

47
40
77
164

of
of
of
of

59
44
83
186

18%
21%
19%
19%

of
of
of
of

14,041
9,941
12,309
12,298

% of Total
# Frequency Per
$ Avg. for Those Debtor Reporting
Reporting This
This Particular
Particular Debt
Debt
Male
Female
Joint
All

3,159
2,286
2,513
2,643

5.43
5.32
5.33
5.36

Median for
Those
Reporting This
Particular Debt
1,506
2,093
1,746
1,756

Unsecured Debt
for Those
Reporting This
Particular Debt

22% of 11,878

While a smaller percentage of male debtors reported mechandise credit card debt, their average debt was the largest of the
three classifications of debtors. Because their total, average unsecured debt was so large, however, the proportion of it represented
by merchandise credit card debt was approximately the same as that
for the entire sample of debtors. With respect to the large subset of
debtors who reported merchandise credit card debt, the figures increase in every category. "All" rises from an average of $2,330 to
$2,643, and the fraction of the total unsecured debt for only those
nine-tenths increases from 19% (of $12,298) to 22% (of $11,878).
There is a considerable range, as is seen in the median figures ("all"
= $1,756), while the mean amount of merchandise credit card debt
for "all" is $2,643.
Perhaps most revealing is the appearance of a kind of "Matthew" effect:8 2 those who have merchandise credit cards seem to
get and have more of them. Table 29 shows a frequency of more
than five merchandise credit cards per debtor. When one considers
that this group includes nearly nine-tenths of the entire sample, the
considerable impact of merchandise credit cards on individuals and
families becomes evident. The creditors seemed to be mostly local
branches of regional and national retail chain stores, which may be
why they appeared more frequently than "ordinary" credit cards,
such as bank-issued cards or American Express.
82 SeeJ. COLE & S. COLE, SOCIAL STRATIFICATION IN SCIENCE 191-209 (1973); cf
Matthew 25:29 (King James) ("For unto every one that hath shall be given, and he
shall have abundance ....
).
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TABLE 30 Unsecured Creditors: Credit Cards
# of
Cases
Male
Female
Joint
All

38
27
54
120

of
of
of
of

59
44
83
188

% of Cases

$ Average
of Group

66%
61%
65%
65%

2,716
1,869
1,805
2,035

% of Total Avg.
Unsecured Debt
19%
14%
15%
17%

of
of
of
of

14,041
9,941
12,309
12,298

% of Total
# Frequency Per
$ Avg. for Those Debtor Reporting
Reporting This
This Particular
Particular Debt
Debt
Male
Female
Joint
All

4,108
2,231
2,928
3,155

2.42
2.07
2.58
2.42

Median $ for
Those
Reporting This
Particular Debt

Unsecured Debt
for Those
Reporting This
Particular Debt

2,559
1,390
2,193
2,178

28% of 11,443

The information presented in Table 30 contrasts sharply with
the Table 29 data in several important particulars: the percentage

of debtors having credit card debt is smaller (65% as compared to
88%); the frequency of credit card debt per debtor is lower (2.42 as

compared to 5.36);83 and the average amount of "ordinary" credit
card debt is larger ($3,155 for all debtors as compared to $2,643).
Ordinary credit card debt, therefore, constituted a larger fraction of
total debt in the 120 case subset reporting that type of debt: 28% of
$11,443 (merchandise credit card debt was but 22% of $11,878).
Moreover, while 91% of the female debtors (40 of 44) had merchandise credit card debts, only 61% (27 of 44) had ordinary credit card

debts, and those debts were smaller ($1,369 for ordinary credit card
debt and $2,078 for merchandise credit card debts). These data
suggest that females may find it more difficult to obtain an ordinary
or cash credit card and perhaps have lower credit limits.
B.

Direct Bank Loans

Tables 25 and 31 show that direct bank loans were reported
in 97 of the 186 cases, a frequency of 52%, which is greater than
the 41%

that was found in the Nine States study. 4

83 With respect to both types of credit card debt, spouses filing jointly are almost
always considered as one, being jointly and severally liable.
84 Nine States, supra note 9, at 297, table P.

1985]

NEW JERSEY DEBTORS 1982-1983

569

TABLE 31 Unsecured Creditors: Bank Loans
# of
Cases
Male
Female
Joint
All

34
24
39
97

of
of
of
of

59
44
83
186

% of Cases
58%
55%
47%
52%

$ Average

% of Total Avg.

of Group

Unsecured Debt

3,381
1,411
2,064
2,327

24%
14%
17%
19%

of
of
of
of

14,041
9,941
12,309
12,298

% of Total
# Frequency Per
$ Avg. for Those Debtor Reporting
Reporting This This Particular
Particular Debt
Debt
Male
Female
Joint
All

5,867
2,587
4,393
4,463

2.03
1.43
1.79
1.79

Median for
Those
Reporting This
Particular Debt
3,583
1,482
1,770
2,200

Unsecured Debt
for Those
Reporting This
Particular Debt

31% of 14,222

Since the New Jersey sample contained no extreme cases, such as
the large outliers found in the Nine States study,8 5 the New Jersey
mean for "all" debtors of $2,327 can best be compared with the
adjusted mean of about $6,980 in the Nine States investigation.8 6
This difference is dramatic: the Nine States sample, even as adjusted,
discloses average direct bank debt that is almost three times as large
as the New Jersey sample, although the frequency of business-related filings-which might help to explain the difference-is about
11 % in both samples. The difference may be explained, in part, by
the fact that the New Jersey sample was based upon filings that were
more recent by one to two years. The cost of credit had increased
sharply during that period and the increase was accompanied by a
very large and sudden rise in personal bankruptcy filings. The combination of these two factors may have diminished the availability of
personal, business-related credit during the period between the two
studies.
For the subset of New Jersey debtors who recorded unsecured,
direct bank loan debt, the average amount of their indebtedness was
larger than that of the sample as a whole ($4,463 (median =
$2,200) as compared to $2,327). The bank loan debt accounted for
31% of the subset's mean total, unsecured debt. The last column of
Table P in the Nine States article shows the equivalent figure as being
35% of $25,169, although this would have to be adjusted because of
87
the one extreme case noted therein.
85
86
87

See, e.g., id. at 297, note accompanying table P.
See id.
See id. at 297, table P.
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C. Credit Unions
Credit Unions as unsecured creditors are tabulated in Table
32. They appear less frequently in the New Jersey sample than
they did in the Nine States study. In New Jersey, only 23% of the
debtors owed money to credit unions, as opposed to 28% in Nine
States. They owed, on the average, $518-usually to a single
credit union. Debt to credit unions thus accounted for only 4%
of the sampled debtors' average, total unsecured debt of
$12,298.88

TABLE 32 Unsecured Creditors: Credit Unions
# of
Cases
Male
Female
Joint
All

10
10
22
42

of
of
of
of

59
44
83
186

% of Cases

$ Average
of Group

17%
23%
27%
23%

214
664
657
518

# Frequency Per
$ Avg. for Those Debtor Reporting
Reporting This
This Particular
Particular Debt
Debt
Male
Female
Joint
All

1,265
2,921
2,477
2,294

1.00
1.20
1.18
1.15

Median for
Those
Reporting This
Particular Debt
879
1,076
2,379
1,575

% of Total Avg.
Unsecured Debt
2%
7%
5%
4%

of
of
of
of

14,041
9,941
12,309
12,298

% of Total
Unsecured Debt
for Those
Reporting This
Particular Debt

20% of 11,314

Table 32 also depicts the impact upon the sampled debtors of
indebtedness to credit unions. Those debtors who borrowed from
credit unions reported an average debt of $2,294. The range of
debt was relatively limited, with a median of $1,575 and no outlyers.
Money owed to credit unions accounted for 20% of the subset's average, total unsecured debt. These figures are relatively consistent
with the Nine States findings.8 9

D. Medical Bills
Medical bills, defined as including direct debts to health professionals and supporting personnel, as well as to hospitals, pharmacies, and laboratories were frequent: nearly four such bills per
debtor reporting such claims. The average amount expressed as
See supra table 27.
89 Compare supra, table 32 with Nine States, supra note 9, at 299, table T.
88
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a percentage of the total unsecured debt, however, was relatively
small (5%).
TABLE 33 Unsecured Creditors: Medical Bills
# of
Cases
Male
Female
Joint
All

26
20
39
85

of
of
of
of

%

59
44
83
186

of Cases
44%
45%
47%
46%

$ Average
of Group
577
772
635
649

% of Total Avg.
Unsecured Debt
4%
8%
5%
5%

of
of
of
of

14,041
9,941
12,309
12,298

% of Total
$ Avg. for Those
Reporting This Nine
Particular Debt States
Male
Female
Joint
All

1,310
1,897
1,352
1,420

2,190
2,018
1,587
1,878

# Frequency Per
Debtor Reporting
This Particular
Debt

Median for
Those
Reporting This
Particular Debt

2.74
3.58
4.77
3.96

328
882
520
492

Unsecured Debt
for Those
Reporting This
Particular Debt
10%
18%
11%
12%

of
of
of
of

13,389
9,643
12,081
11,796

Table 33 sets out the average medical debt reported by the
three categories of debtors. When considered in conjunction with
Table 25, it reveals that unsecured medical debt was less prevalent
in the New Jersey sample than it was in the Nine States group (46% as
compared to 56%). Moreover, the mean amount of medical debt
was less among the New Jersey debtors than it was among the debtors in Nine States ($1,420 as compared to $1,878). The lower frequency and relatively smaller amounts of medical debt may be the
result of a greater number of the New Jersey debtors having some
form of health insurance. Although the official forms did not disclose the existence of such insurance, our interview inquiries revealed that 55 of 60 respondents (92%) reported having health
insurance before the date of filing (see Table 34).
TABLE 34 Medical Insurance
None
Personal policy or
through employment

E.

n= 5

8%

n=55
N=60

92%

Unsecured Debts and Summary

Tables 29-33 and 35-37 show in detail the various types of
unsecured credit, from relatively noncontractual medical debts
90 See Nine States, supra note 9, at 296, table 0.
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and unpaid utility bills to direct loans and purchases of tangible
personal property through use of merchandise credit cards.
Those tables supplement Tables 25 through 27, which serve best
as convenient summaries.

TABLE 35 Unsecured Creditors: Personal Loans *
# of Cases
All

23 of 186

$ Avg.
of Group

% of Total Avg.

7 of Cases
12%

420

3% of 12,298

Unsecured Debt

% of Total Unsecured
Debt for Those
Reporting This
Particular Debt

$ Avg. for Those
Reporting This
Particular Debt
3,395

25% of 13,317

Apparently from family and friends rather than from business firms.

TABLE 36 Unsecured Creditors: Utilities
# of Cases
Male
Female
Joint
All

% of Cases

11 of 59

19%

11 of 44

25%
31%
26%

26 of 83
48 of 186

$ Avg.
of Group

% of Total Avg.
Unsecured Debt
1%
1%
3%
2%

of
of
of
of

14,041
9,941
12,309
12,298

% of Total Unsecured
$ Avg. for Those
Reporting This
Particular Debt
Male
Female
Joint
All

440
442
1,157
829

Debt for Those
Reporting This
Particular Debt

7% of 11,613
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TABLE 37 Unsecured Creditors: Student Loans
%

# of Cases
Male
Female
Joint
All

3
7
5
15

of
of
of
of

59
44
83
186

$ Avg. for Those
Reporting This
Particular Debt
Male
Female
Joint
All

129
453
245
257

5%
16%
6%
8%
# Frequency Per
Debtor Reporting
This Particular
Debt

2,532
2,846
4,073
3,192

% of Total Avg.
Unsecured Debt

$ Avg.
of Group

of Cases

Median for
Those
Reporting This
Particular Debt

1.00
1.57
1.80
1.50

357
657
713
1,566

1%
5%
2%
2%

of
of
of
of

14,041
9,941
12,309
12,298

%

of Total Unsecured
Debt for Those
Reporting This
Particular Debt

26% of 12,445

Tables 35 and 37 display data relating to three smaller, yet
common, creditor groups, debts to which accounted for 7% of the
total reported debt of the entire sample. Those types of debt are:
(1) personal loans extended by individuals, which appeared in 12%
of the filings; (2) utility bills, which were listed in 26% of the filings
but which were small, averaging only $214; and (3) student loans,
which were recorded in 8% of the filings and averaged $257. All of
the student loans appeared to be eligible for discharge because they
were first due more than 5 years before the date of filing. 9
Although overall these debts were small, they were nevertheless
substantial for the particular subsets of debtors who recorded them.
As shown in Table 35, the average of the 23 personal loans was
$3,395, which comprised 25% of the total unsecured debt of that
group of debtors. Similarly, as exhibited in Table 37, the group that
owed money for student loans reported an average loan debt of
$3,192, which amounted to 26% of their total unsecured debt.
The entire New Jersey sample revealed only eight instances of
past due rent. The mean amount of rent debt reported was $1,567,
with a range of $336 to $3,600. The New Jersey frequency of just
over 4% was substantially less than the 10% frequency found in
Nine States,9 2 although the mean amounts were comparable.9"
91 See 11 U.S.C. § 523(a)(8)(A) (1982).
92 See Nine States, supra note 9, at 300, table U.

93 The mean amounts of past due rent were:
New Jersey sample:
Nine States:

$1,567
$1,576 ("all")

$1,069 ("personal") (Table U)
The GAO Report provided no separate amounts of rent claims.
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TAXES

Priority claims are treated in section 507 of the Bankruptcy
Code,9

4

which provides that they are to be paid first.9 5 Moreover,

sections 523(a)(1), (5), and (7) dictate that such claims are not
discharged and can still be collected after completion of the
bankruptcy proceedings.9 6 Thus, priority claims, although unsecured, should be treated as a separate category.
The Nine States study found that 27% of that sample group
recorded priority claims in their list of debts.9 7 The frequency of
the New Jersey debtors reporting such claims was lower, at 20%.
Although the New Jersey debtors also appeared, on the average,
to owe much less than those in the Nine States sample, the
amounts that they actually owed probably were comparable to
the Nine States findings. Because of the difficulties in adjustment,
given the extremely large outlier in Table Z of Nine States,9 8 we
compared only the two categories that were unaffected by that
distorting factor: female debtors and joint debtor filings. The
mean totals of their priority debts were quite close, as those portions of Nine States' Table Z demonstrate.9 9 The GAO Report
provides a mean amount of $1,199 for the reported priority debt
for all debtors in its sample,' 0 0 which is comparable to our finding if we assume that there was no equivalent to the large outlier
in the Nine States sample.
94 See 11 U.S.C. § 507 (1982).
95 Id.

96
97
98
99

See
See
See
See
100 See

id. § 523(a)(1), (5), (7).
Nine States, supra note 9, at 302, table Z.
id. at 302, note accompanying table Z.
id. at 302, table Z.
GAO REPORT, supra note 2, at 26.
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TABLE 38 Priority Claims
# and %
of Cases Reporting

Male
Female
Joint
All

11
5
22
38

of
of
of
of

59
44
83
186

19%
11%
27%
20%

Mean $
for All Cases

Mean $ for
Those with Claims

165
105
365
240

886
920
1,377
1,174

Priority Claims by Type
#and %
of Cases Reporting
Income Tax*
Other**

24 of 186
16 of 186

13%
9%

Mean $
for All Cases

Mean $ for
Those with Claim

154
29

1,195
990

*

Includes both state and Federal income tax (maximum was a $4,000 claim).

**

Includes sales, tax, real property tax, wages, et al.

Table 38 demonstrates again that Federal and state income tax
claims made up the bulk of priority claims both in frequency of occurrence (60%) and in average size of claim ($1,195). Other taxesstate and local-were less frequent priority claims (40%) and were
smaller, with a mean of $990, with one large state tax claim of
$4,000.
VIII.

ASSETS AND EXEMPTIONS

A. Home Ownership
Evidence of home ownership was found in 16% of the 186
cases in the sample,'"' with 24 of the 29 homeowners-all of
whom filed jointly-showing some positive equity. The other 5
homeowners had either zero equity, which we defined as less
than $100, or negative equity, that is, the accepted market value
of the home was exceeded by valid liens. The official bankruptcy
forms required the sampled debtors to disclose both the market
values of their homes-none of which were contested-and any
liens thereon. All of the liens were first and second mortgages of
record.
101 Cf Nine States, supra note 9, at 304, table CC (17%
ownership).

disclosed home
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TABLE 39 Homestead Equity
% with Zero

%

or Negative
Equity

with Equity

83%

n=24
S02te1

79% in Nine States

1

17%
n=5
21%
To in
Nine States1 o s

Median of
Average of Those Those Showing
Showing Equity
Equity
$8,577a

$7,575

Average 1st mortgage balance $ 3 1 ,3 8 7 b
$42,179
Average market value*
GAO Report average market value $46,913
Average 2nd mortgage balance $ 7 ,6 6 1 c
Average total mortgage indebtedness: $39,048

*

a
b
c
d

mean market value of home in N.J.
$67,985 ('80 census)
weighted mean market value of home
for counties in sampled
$75,798 ('80 census)
Covers a three year period from 1979 to 1981.
Range from $100 to $23,400.
Range from $2,129 to $79,257.
Range from $0 to $75,206.
Weighted by the number of the 186 filers in each county.

Table 39 shows that the debtors' homes were of modest value.
The average market value reported over the three years from 1979
through 1981 in the 29 cases was $42,179, while the best available
benchmark, the 1980 census figures, indicates that the average market value of New Jersey single family dwellings was then about
$68,000. 105
In the 24 cases in which the debtors recorded positive equity,
the range was $100 to $23,400, with a mean equity of $8,577. It is
only the net positive equity that can be liquidated for payment to
unsecured creditors. In the New Jersey sample, only the two debtors who had equity greater than the maximum exemption of
$15,800 would have yielded anything to the unsecured creditors.
Given the costs of a liquidation sale and the debtors' average, total
unsecured claims of $12,298 (see Table 27), it seems evident that
the minimal benefit that the debtors' equity interest in their homes
affords unsecured creditors should weigh far less on the scale of equity and importance than permitting those few debtor families to
keep their homes.
Table 39, which is summarized below, reveals that as regards
specific comparables, where the information is available from more
than one source, both the Nine States and the GAO data do not vary
greatly from the New Jersey findings.
102
103
104
105

See id.

Id.
GAO REPORT, supra note 2, at 24.
See PROFILE VII, supra note 48.
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Summary of Table 39
4._.

Datum
Home
Ownership
+ Equity
Average
market
value

Nine States

GAO

17%
79%

25%

16%
83%

$42,179

$46,913

B. Cars
The debtors' only other tangible asset of consequence was a
car. Tables 40 and 41 show that 126 debtors, or 68% of the sample, owned automobiles. This was measured by the number of
10 6
debtors who claimed an exemption of any amount for a car.
The figure is a conservative one. There were other debtors who
owned cars but they had neither equity in nor loans secured by
the vehicles. °7 The 68% of "all" cases seems to be in line with
the larger Nine States sample, which revealed a 73% frequency of
car ownership.' 0 8
TABLE 40 Car Equity (of those with car loans, N= 70)
% with Zero or
Negative Equity

% with Equity
n=37
Nine States

53.
26% 109

Average mark
value
Median
Nine States

n=33

46%
747 110

36
22
68
126

of
of
of
of

59
44
83
186

Median of Those
Showing Equity
$9762
$5001

$1,052.
$846
Average car I
balance
Median
Nine States

$3,688
$3,300 13
$3,3291
# of Cases

Male
Female
Joint
All cases

Average of Those
Showing Equity

% of Cases
61%
50%
82%
68%

12

$3,752
$2,997114
$4,26611
Nine States (n=551)
166
144
241
551

=
=
=
=

1 15

30%
26%
44%
73%

106 Debtors are permitted to take an exemption "not to exceed $1,200 in value,
in one motor vehicle." 11 U.S.C. § 522(d)(2) (1982).
107 There appeared to be 33 debtors in this group, although the information was
taken from the official forms filed by the 70 debtors who owned cars. See infra table
41.
108 See Nine States, supra note 9, at 305, table DD.

109 See id. at 304.
110 See id.
III See id.
112

See id.

113 See id.
114
115

See id.
See id. at 305, table DD.
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The GAO Report discloses a mean exemption of $6,690. The exemption varied widely among the various states.' 16
TABLE 41 Exemptions
Mean $ Exemption for
# of Cases Claiming
Exemption
Jewelry
All

71 of 186

Household Goods
All
169 of 186
Nine States
Car
All

126 of 186
Nine States

Home
Joint
All

Mean $ Exemption
for All Cases

38%

$157

91%
89%117

$412

Full exemption taken in all cases
(# of items exemption was applied to is
unknown).

68%
61%118

Of those homeowners
filings. Their average
Of those homeowners
filings. Their average

Those Taking the
Exemption

$635

$938

with equity, 20 of 24 (83%) were from joint
exemption taken was $8,880.
with equity, 20 of 24 (83%) were from joint
exemption taken was $8,577.

The average market value of the debtors' cars was $3,688. This
figure is taken from the subset of 70 debtors who reported loans
secured by the car as collateral. In the official forms, the debtor
must disclose the equity, if any, which is calculated by subtracting
the balance of any car loan from the market value of the car." 9 Table 41 also shows that, of the 70 debtors with car loans, just over
half (53%) had equity in their cars. The average amount of equity
was $1,052, with a median of $976.
The impact of the zero and negative equities is shown indirectly
in Table 41, where the average car loan balance is $3,752, slightly
greater than the average market value of $3,688. The mean and
median equity in those cases in which there was some positive equity
in a car reveal the typical debtor's situation: the average equity was
$1,052 and the median equity was $976. When coupled with the
average and median market values, these data show how misleading
the anecdotal information often related is-the occasional stories of
a debtor driving up to the courthouse in a new Cadillac and filing a
petition in bankruptcy. Such cases are few in number and are at the
extreme of a fairly narrow range of values.
116

See GAO

REPORT,

supra note 2, at 28.

117 Nine States, supra note 9, at 305.
118 Id. at 304.
119 See 11 U.S.C.A. form 6 (West 1984).
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Table 41 compares the Nine States findings relating to car ownership and equity with those of the sample of New Jersey debtors.
Although the frequencies of car ownership were similar and the average amounts of equity did not differ greatly, the percentages of
car owners with and without positive equity were very different. We
are unable to explain why twice as many of the New Jersey debtors
had positive equity than did those in larger the Nine States sample
(53% and 26%, respectively). Similarly, we cannot account for the
flip side of that datum-that while 46% of the New Jersey debtors
who owned cars had no equity, 74% of the Nine States debtors had
either zero or negative equity in their cars. The GAO Report contains no data on the frequency of car ownership, hence it provides
no information either on equity in automobiles or on the use of the
exemption laws for cars as assets.
C. Other Assets Claimed as Exempt
The other specific exemptions claimed under section 522 are
shown in Table 40. The Bankruptcy Reform Act allows the
debtor to exempt up to $500 worth of personal jewelry.'1 0 Exemptions for various types of jewelry, mostly unspecified, were
claimed in 71 of the 186 cases in our sample, a frequency of 38%.
The mean amount of the exemption for all jewelry claimed by all
debtors in the sample group was $157. For the subset of only
those 71 debtors who actually asserted such claims, the mean
amount was $412, with no-extreme outlier cases.
Exemptions for various household goods of all types were
claimed under section 522(d)(3)" 2 ' in nine-tenths (91%) of the
sample cases. It seems that the safest strategy for lawyers, who
are sometimes unsure of what household goods their clients may
have forgotten, is to claim the full exemption allowable under
section 522(d)(3). 1 22 Common practice is to apply any unused
balance in the "spillover" of section 522(d)(5)123 to all other speSee 11 U.S.C. § 522(d)(4) (1982).
Id. § 522(d)(3).
See id. That section exempts:
The debtor's interest, not to exceed $200 in value in any particular
item, in household furnishings, household goods, wearing apparel, appliances, books, animals, crops, or musical instruments, that are held
primarily for the personal, family, or household use of the debtor or a
dependent of the debtor.
Id. An aggregate limit of $4,000 was placed on this exemption in 1984. See Bankruptcy Amendments and Federal Judgeship Act of 1984, § 306(b), Pub. L. No. 98353, 98 Stat. 333 (codified at 11 U.S.C.A. § 522(d)(3) (West Cum.Supp. 1985)).
123 See 11 U.S.C. § 522(d)(5) (1982). That section exempts "[tihe debtor's aggre120
121
122
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cifically exempted property, including household goods, and to
any other property of the debtor, as well.' 2 4
Section 522(d)(3) provides an exemption of up to $200 per
household item, but without limit on the number of particular
items. 12 5 We cannot, therefore, provide any dollar total for the
value of household goods that were claimed as exempt. Neither
the number of particular items nor their values were reported,
although some schedules stated that each item was worth less
than $200.
Table 40 compares the Nine States findings relating to the frequencies of exemption claims with those for the New Jersey sample. Exemptions for household goods were claimed by 89% of
the Nine States debtors, as compared to 91% of the debtors in
New Jersey. Similarly, 61% of the debtors in Nine States claimed
an exemption for their equity in automobiles, as against 68% in
the New Jersey study. These data are similar, although we can
say little about the actual dollar values.
IX. GROSS ASSETS (PERSONAL PROPERTY NOT INCLUDING REAL
ESTATE EQUITY)

The assets of the estate that is created when a bankruptcy
petition is filed include "all legal or equitable interests of the
debtor in property" as of that date. 1 26 "Property" is not defined
but is broadly conceived in the Bankruptcy Reform Act. Some
after-acquired property (post-petition, as it is termed) is included
within the concept, as well as some property acquired during the
pendency of the bankruptcy and even certain property acquired
after discharge, under sections 541 (a) (5) and (7).127 As we found
no evidence of such additions, the gross assets in our sample included only what was on the official bankruptcy forms that we
examined.
It seems to be common practice for lawyers in Chapter 7
proceedings-but not in Chapter 13's-to omit those assets that
are created as exempt from execution in specific, largely "entitlement," statutes. These include various private pensions and
many public and variously funded benefits such as social security
gate interest, not to exceed in value $400 plus any unused amount of the exemption provided under paragraph (1) of this subsection, in any property." Id.
124 See In re Smith, 640 F.2d 888, 891 (7th Cir. 1981).
125 See 11 U.S.C. § 522(d)(3) (1982). But cf supra note 122 (describing $4,000

maximum on § 522(d)(3) exemptions).
126 11 U.S.C. § 541(a)(1) (1982).
127 Id. § 541(a)(5), (7).
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payments, veterans' benefits, nearly all public retirement pensions, and the like. A fairly comprehensive, illustrative list of
these types of assets is included in the final House Report on the
Bankruptcy Reform Act.' 8 Hence, except through interview inquiries,1 2 9 we had no way of measuring any accumulation of
those assets which, for purposes of our investigation, would be
entirely exempt, even if the
asset constituted accumulated money
30
held in a bank account.
Another impediment to measuring the value of gross assets
was the lawyers' common practice of claiming the unused exemption in section 522(d)(1), 13 1 which can be the "spillover" of section 522(d)(5). 32 If used together, in the vast majority (87%) of
our sample cases in which there was no positive real estate equity,' 33 those exemptions could have amounted to $7,900 per
debtor or $15,800 in ajoint petition. Although some "spillover"
is identified with specific property, for example, small amounts of
cash, tax refunds, and a miscellany of other minor assets (see Tables 42 through 44), most lawyers add a catch-all clause, which
purports both to apply the remaining exemption to any other
property owned by the debtor at the date of the filing or acquired
thereafter, and to preempt creditors who claim that the exempt
property is worth more than what the debtor has reported. Lawyers generally utilize spillover to the maximum possible extent.
128 See H.R. REP. No. 595, 95th Cong., 1st Sess. 360, reprintedin 1978 U.S. CODE
CONG. & AD. NEWS 5963, 6316.

129 Our interview inquiries uncovered two cases of social security payments-one
was based upon disability and the other constituted conventional retirement
payments.
130 See generally Finberg v. Sullivan, 634 F.2d 50 (3d Cir. 1980) (benefits exempt
from execution even if held by debtor in bank account).
131 See 11 U.S.C. § 522(d)(1) (1982). The section exempts:
The debtor's aggregate interest, not to exceed $7,500 in value, in
real property or personal property that the debtor or a dependent of the
debtor uses as a residence, in a cooperative that owns property that the
debtor or a dependent uses as a residence, or in a burial plot for the
debtor or a dependent of the debtor.

Id.
132 See id. § 522(d)(5). For the text of the provision, see supra note 123.
133 See supra table 39. The percentage was determined as follows: out of the 186

debtors surveyed, 157 were non-homeowners, and 5 debtors who owned their
homes had either zero or negative equity.
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TABLE 42 Spillover Used to Exempt Cash *
$ Mean
Male
Female
Joint
All
•

162
253
350
268

# and % of Cases Reporting
41
32
59
132

of
of
of
of

59
44
83
186

$ Mean for
Those Reporting

69%
73%
71%
71%

234
348
493
377

Includes cash, savings account, checking accounts, etc.

TABLE 43 Spillover Used to Exempt Tax Refunds *
$ Mean for
$ Mean
Male
Female
Joint
All
*

77
212
273
196

# and % of Cases Reporting
10
15
31
56

of
of
of
of

59
44
83
186

Those Reporting

17%
34%
37%
30%

453
623
730
652

Includes state and Federal tax refunds.

TABLE 44 Spillover Used to Exempt Other Assets *
$ Mean for All Cases**
Male
Female
Joint

849
525
827

n= 59
n= 44
n= 83

All

762

n= 186

**

Includes spillover used for utility desposits,
rental deposits, wages, and the like.
Only 17 of the 186 filings (3%) did not use
any spillover.

With these two caveats in mind, Table 45 presents the debtors'
reported gross assets. The left column displays the mean amount of
the debtors' gross assets, while the right column shows other property of the debtors-mostly anticipated tax refunds-which could
only be estimated at the time of filing. Even if the estimates were
low, because there were no records of claims against the "other
scheduled assets," we assumed that they were within the available
spillover.
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TABLE 45 Gross Assets
Personal Property*
Mean $ Amount
Male
Female
Joint
All
*

$2,894
$2,807
$5,033
$3,862

Other Scheduled Property**
Mean $ Amount
$156
$373
$297
$267

n= 59
n= 38
n= 83
n= 180

"All" personal property schedules have few extreme cases. The largest filing
scheduled personal property valued at $29,650.

**

"Other Scheduled Property" comprised mostly tax refunds, the specific
amounts of which were often apparently unknown but were considered small
enough to be covered by the "spillover" of 11 U.S.C. § 522(d)(1) and (5). The
largest such asset was listed at $3,950.

Table 45 shows that the largest assets were consistently reported in joint petitions-which one would expect, given the fact
that many more joint petitions involve two wage earners than do
individual filings. The total of both columns of gross assets in joint
petitions is $5,330, and for all filings the total is $4,129. In the
GAO Report, real estate equity was lumped together with personal
property, and a mean of $17,593 in gross assets was given, which
included real estate equity. 13 4 The GAO sample included 25% who
owned homes with an average market value of $46,913,131 which
was nearly $5,000 more than the New Jersey sample. 13 6 The GAO
also found the mean value of gross assets of personal property to be
$4,227 for its entire sample.13 7 That figure should be compared with
our "all" filings, which averaged $4,129. The Nine States finding
with respect to "gross assets" is probably somewhat lower, at
$4,199,138 because that study included the average claimed homestead exemption of $5,780 that was taken in 64 cases and which
would have reduced the personal property assets in all 753 cases by
about $491.
GAO REPORT, supra note 2, at 24.
Id.
136 See supra table 39.
137 GAO REPORT, supra note 2, at 24.
138 Nine States, supra note 9, at 306.
134

135
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TABLE 46 Total Spillover Used, Allowed, and Left Over *
$ Mean Used $ Maximum Allowed
All (N= 186)
Male
Female
Joint

1,088
990
1,450

14% of 7,900
12% of 7,900
9% of 15,800

$ Mean Left Over
6,420
6,785
12,205

n=59
n=44
n=83

6,888
14,519

n=97
n=60

$ maximum available**
Single
1,602
50% of 3,192
1,530
Joint
1,892
23% of 8,078
6,186
*
Includes cases where no spillover was used.

n= 6
n=23

Non-Homeowners (N = 157)

$ maximum allowed
and available
Single
Joint

1,012
1,281

13% of 7,900
8% of 15,800

Homeowners (N=29)

• * Statutory allowance minus amount used for home equity.

Table 46 summarizes the utilization of the spillover for all
cases, then separately for the 157 non-homeowners and for the 29
homeowners, including the five without any equity. 139 The average
amounts of spillover that were utilized varied, as might be expected,
with the joint-filing homeowners using the most in dollars, $1,892.
The homeowners used a larger fraction of the allowable, unclaimed
spillover because the amount left over was much less, those 24 with
some real estate equity having used an average of $8,577 for the
homestead exemption.

141

X. CREDITOR CONTACT AFTER FILING

Despite the automatic stay of section 362(a)(6) 141 and the injunctive provisions of the discharge order under section
524(a)(2), 142 at least 24 of 44 debtors (54%) that were interTable 46 summarizes the information detailed in tables 42-44.
See supra table 39. This statement should be qualified, however, because the
range of values-$100 to $23,400-was so great.
141 See 11 U.S.C. § 362(a)(6) (1982). Under the section, a bankruptcy petition
"operates as a stay, applicable to all entities, of any act to collect, assess, or recover
a claim against the debtor that arose before the commencement of the case." Id.
139
140

142

See id. § 524(a)(2). The section provides that:

A discharge in a case under this title operates as an injunction
against the commencement or continuation of an action, the employment of process, or any act, to collect, recover or offset any debt as a
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viewed and questioned reported some creditor contact (see Table 47). The contacts related were by telephone calls, letters,
and even some personal visits. Lawyers who handle a fair volume
of bankruptcy cases have form letters for use both after filing and
after discharge. Those lawyers advise their clients-one has a
written form that is distributed to all bankruptcy clients-that
creditor contact is prohibited and, upon notice from their
debtor-clients, they mail the form letters.
TABLE 47 Creditor Contact After Bankruptcy
Yes
No

54%
46%

n=24
n=20
^N=44
Quite apart from creditors who seek reaffirmation by, for example, offering more credit on terms and with conditions that would,
in effect, pay the stayed or discharged debt, is the fact that during
the first two or three years that the 1978 Bankruptcy Code was in
effect, many creditors who were not in the business of lending
money were unaware both of the automatic stay and of the fact that
after the discharge they were enjoined from collection efforts;I 13
nor were they aware that any reaffirmations had to be approved by
the bankruptcy court. 144 There were, for example, letters from local
officials demanding payment of taxes, and obviously some of those
functionaries were not aware of the impact of the bankruptcy filing.
The municipal creditors were listed on the official forms, so that one
can assume that a notice of the filing had been mailed to them.
Some creditors apparently did not know that any collection efforts
were unlawful, for the files in some Chapter 7 (and Chapter 13)
cases contained copies of letters advising creditors of the jurisdiction of the bankruptcy court and that the provisions of the Federal
statute override state law.
XI. MISCELLANEOUS

With, so far as we can determine, no overlap in the following
figures, 26 of the debtors (14%) had been defendants in judicial
actions and had been subjected to attachments of wages and
personal liability of the debtor, or from property of the debtor, whether
or not discharge of such debt is waived.

Id.
143

See id. § 362(a)(6). For the text of the section, see supra note 141.

144

See 11 U.S.C. § 524(c), (d).
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other personal property, and to repossessions, mostly of cars 14 5
(see Table 48).
TABLE 48 Miscellaneous
Prior bankruptcies
Wages attached
Property attached
Car repossessions
Consumer goods
repossessions
Losses (due to fire,
theft, gambling, et
al.)
Attorney's fee

2 of 186, or roughly 1%
20 of 186, or 11% for a mean of $2,812
3 of 186
12 of 186, or 6%
1 of 186
15 of 186, or 8%
mean = $507 (N= 177)

TABLE 49 How Credit Problems Arose
% of Cases
Reporting
33

53%

9

15%

Loss of income
(incl. partial loss)

20

32%

Bought too much
on credit
Marital problems
Cosigned loan

26
6
6

42%

Medical problems
Unforeseen
expenses (nonmedical)

10%
10%0
Because of overlaps,
total exceeds 100%.

N=62
The debtors in all three of the recent investigations were being
sued in collection matters, including attachments, but not including
actions for payment of medical bills (see Table 33). In addition, various tort actions, along with a few divorces,' 4 6 were pending. Table
50 compares the frequency of non-bankruptcy lawsuits in which the
debtors were named as defendants.
145 The GAO Report disclosed that in 9% of its sample cases the debtor had

suffered wage garnishment, while 27% of the debtors in that survey had had personal property-including cars-repossessed. See GAO REPORT, supra note 2, at 22.
146 Table 49 indicates that only about 10% of the interviewed debtors attributed

their credit difficulties to "marital problems."
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TABLE 50 Lawsuits
New Jersey

=

45%

40%
=
Nine States 147
44%
=
GAO Report 14 8
In all of the New Jersey filings, the debtors were represented by
private counsel. In 177 of the 186 cases, the fee was recorded. The
mean fee-including costs in nearly all cases, we think, although
some schedules did not separate fees and costs-was $507, or about
$440 in legal fees (see Table 49). Only two of the debtors had been
in straight bankruptcy before.
XII.

CONCLUSIONS AND CONJECTURES

What types of effects are apt to result from the Bankruptcy
Amendments and Federal Judgeship Act of 1984? With respect
to the revised Federal exemptions, the impact should be minimal
in the usual set of cases. The sample of New Jersey debtors, as
indicated, is roughly consistent with the two other recent, empirical studies-those of the CRC and GAO.
The major change in exemptions effected by the Act is that
the full amount of the $7,500 per person homestead exemption
unused, be spilled over into any other personal
can no longer, .if
property. The spillover is now limited to $3,750 (plus $400 in
any form) per debtor.'4 9 Given average gross assets of $5,330
for joint filings and $4,129 for all filings (see Table 45), and the
known amounts of spillover specifically claimed (see Table 46),
the revised Federal exemption law is not likely to affect many
debtors. 5 ° The average claimed spillover was less than $2,000,
even for joint filing homeowners who, as a group, claimed the
largest amount of spillover (see Table 46).
The $200 per item exemption for household goods and furnishings has been limited for the first time to a total of "$4,000 in
aggregate value.''"" For our sample, we do not know the total
value of the household furnishings and goods or the numbers of
147

See Nine States, supra note 9, at 301.

148 See GAO REPORT, supra note 2, at 22.
149 See Bankruptcy Amendments and Federal Judgeship Act of 1984, § 306(c),

Pub. L. No. 98-353, 98 Stat. 333 (codified at 11 U.S.C.A. § 522(d)(5) (West Cum.
Supp. 1985)).
150 It seemed too conjectural to value the spillover that was not identified with
any particular personal property, but was claimed in the general manner described,
because the values could have been challenged or the amount of property could
have been greater.
151 See supra note 122.
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individual items that were claimed as exempt under section
522(d)(3). It seems unlikely, however, that the $4,000 limit in
aggregate value, together with the potential spillover of $4,150
($3,750 plus $400)152 per debtor (which still can be doubled for
joint petitions) would affect more than a very small fraction of the
debtors in our New Jersey sample and in the Nine States study,
although about nine-tenths of the debtors claimed exempt property under section 522(d)(3) (see Table 40).
Far too many guesses and assumptions would be required to
assay what income levels and what amounts of assets and in what
form will exceed some unstated criteria such that a bankruptcy
judge will find a Chapter 7 filing to be "a substantial abuse." In
the event that a debtor "flunks" that threshold test, section 707,
as amended by the addition of subsection (b), empowers the
bankruptcy court to dismiss petitions of natural debtors with primarily consumer debts. 15 3 We have some evidence that bank-

ruptcy, like so much of the legal process, varies greatly from
district to district 154 and even between divisions in the same district. Differences in antecedent living standards, the cost of living
in different areas, and the particular personal circumstances of a
debtor may be determinative factors.
Had the 1984 amendments been in effect when our sample
cases were filed, there might have been litigation with respect to
the applicability of the section 707(b) requirement that the individual debtor have "primarily consumer debts."' 5 5 Eleven percent of the filings in our sample were business-related. 156 This
was inferred from the size of the debts and the identity of the
creditors, as well as from the debtors' statements of occupation.
We can anticipate hearings on this issue because the frequency of
personal, business-related filings appears to be relatively stable.
Approximately 5the
same incidence of such cases was found in
7
earlier studies. 1

Questioning of some active practitioners and cursory exami152

See supra note 149 and accompanying text.

153 See Bankruptcy Amendments and Federal Judgeship Act of 1984, § 312(2),

Pub. L. No. 98-353, 98 Stat. 333 (codified at 11 U.S.C.A. § 707(b) (West Cum.
Supp. 1985)).
154 See Shuchman, Theory and Reality in Bankruptcy: The SphericalChicken, 41 LAw &
CONTEMP. PROBS. 66, 85 (1977).
155 See Bankruptcy Amendments and Federal Judgeship of 1984, § 312(2), Pub.
L. No. 98-353, 98 Stat. 333 (codified at 11 U.S.C.A. § 707(b) (West 1984)).
156 See supra table 13; see also In re Bryant, 12 BANKR. CT. DEC. (CPR) 565 (Bankr.
W.D.N.C. 1984).
157 See Nine States, supra note 9, at 288-89 (12%); Shuchman & Rhorer, Personal
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nation of some recent filings in two Federal districts reveals that
the 1984 amendments have become part of the routine. The official bankruptcy forms, as completed and filed, satisfy the requirement of section 521(1) that the debtor provide "a schedule of
current income and current expenditures." 1 5 8 The lawyers questioned try to approximate the debtor's income and expenses for a
typical, recent month. At most, there is a very small surplus of
income over expenses. It is bruited about that most small surpluses can be covered by entertainment and recreation. In the
files that we examined, these surpluses ranged from $30 a month
for a single debtor to $70 a month for a family.
The new section 707(b) of the Bankruptcy Code authorizes a
court to dismiss a Chapter 7 case if "it finds that the granting of
relief would be a substantial abuse of the provisions of [the]
chapter."' 5 9 In the districts in which we made our inquiries,
there were no guidelines for the bankruptcy judges to determine
what constitutes a substantial abuse. There were a few files that
contained letters, which brought alleged abuses to the courts' attention. Nearly all of those letters, however, were written by
credit counseling organizations and people who would have been
Chapter 13 trustees. The bankruptcy judges seemed reluctant.
They are overwhelmed by their workloads even without the new
burden of examining Chapter 7 filings to determine whether
granting the debtor relief might be an abuse of Chapter 7.
Although creditors, as parties in interest, are explicitly prohibited from requesting or suggesting to the court the existence
of an abuse, 6 ° there are many indirect means by which creditors
can make facts in the case known to the court without a formal
request, statement or suggestion. There is, for example, no prohibition on introducing evidence of abuse. The American Bankers Association (ABA) and, we suppose, other creditor trade
organizations, have undertaken to explain the 1984 amendments
to their members. A 75 page monograph prepared by the ABA,
Bankruptcy Data for Opt-Out Hearings and Other Purposes, 56 AM. BANKR. L.J. 1, 19
(1982) (13%).
158 11 U.S.C.A. § 52 1(1) (West Cum. Supp. 1985).
159 Section 707(b) of the Bankruptcy Code provides, in pertinent part, that:
[T]he court, on its own motion and not at the request or suggestion of
any party in interest, may dismiss a case filed by an individual debtor
• . . whose debts are primarily consumer debts if it finds that the grant-

ing of relief would be a substantial abuse of the provisions of this
chapter.
Id. § 707(b).
160 See id.
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without explicit statement, suggests various courses of action for
creditors.' 6 ' Some of those suggestions, such as examination of
the debtor at the creditor's meeting, 62 requests that the trustee
examine particular acts of the debtor, 63 and various other actions that may be taken by creditors, provide the bankruptcy
judge with information relevant to questions of "substantial
abuse."
The pleadings and evidence presented in support of these
remedies are also apt to require examination of information that
is material to a determination of whether the petition should be
dismissed because the granting of relief would be a "substantial
abuse." Even requests for the election of a trustee in the nonpilot districts, objections to dischargeability of a specific debt,' 64
motions regarding the debtor's statement of intention with respect to secured collateral, and the like can serve as vehicles for
providing information that bears on the substantial abuse test but
without any party in interest raising the issue.
The Federal districts that we examined, in a rather cursory
manner, lacked guidelines for determining what might be considered substantial abuses of the Bankruptcy Code and there were
no substantial abuse provisions cases pending in them. Tentative
figures suggest that there may have been a slight increase in
Chapter 13 filings in relation to Chapter 7 filings during the last
quarter of calender year 1984. The 1984 bankruptcy amendments took effect on October 9, 1984.165
Lawyers may be adjusting their practices and advising some
of their clients differently because of the 1984 bankruptcy
amendments. We are not aware of any other plausible explanation for any change in the proportions of Chapter 7 and Chapter
13 filings. Neither of the states that compose the two Federal
districts has opted out. The Federal exemption provision is still
almost invariably used by debtors. If a result of the introduction
of the "substantial abuse" test is a continued general increase in
Chapter 13 filings in relation to filings under Chapter 7, the orSee AMERICAN BANKERS Ass'N, CONSUMER BANKRUPTCY REFORMS (1984).
See 11 U.S.C. § 341 (1982); 11 U.S.C.A. § 343 (West Cum. Supp. 1985).
163 See 11 U.S.C. § 727(c)(2) (1982).
164 Costs may now be awarded only if the court finds that the creditor's position
"was not substantially justified," which is a greater burden on the debtor than existed prior to the 1984 amendments. Compare 11 U.S.C. § 523(a) (2), (d) (1982) with
11 U.S.C.A. § 523(a)(2), (d) (West Cum. Supp. 1985).
165 See Bankruptcy Amendments and Federal Judgeship Act of 1984, § 553(a),
Pub. L. No. 93-353, 98 Stat. 333.
161

162
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ganized credit industry will have accomplished its paramount
goal with respect to consumer bankruptcy law, even without the
"future income" test, which it had advocated during the four
66
years that preceded the enactment of the 1984 amendments.'
166 See generally Bankruptcy Reform Act of 1978 (Future Earnings): Hearing Before the
Subcomm. on Courts of the House Committee on the Judiciary, 97th Cong., 1st Sess. (1981)
(discussing future earnings test). Under the amended Section 1325(b) of the Code,
any unsecured creditor may object to a Chapter 13 plan and prevent its confirmation if that plan does not propose to pay 100% of the unsecured creditor's claim or
the plan does not pay out all of the debtor's projected disposable income over the
next three years. 11 U.S.C.A. § 1325(a) (West Cum. Supp. 1985).
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APPENDIX
Comparison of Federal and New Jersey Exemption Provisions*
Exempt Property
Residence
Motor Vehicle
Household Furnishings

Federal Exemption
(per debtor)
$7,500
$1,200
$ 200 per item
with cap of $4,000

New Jersey Exemption
(per debtor)
None
None
All clothing plus
personal property not
exceeding $1,000 in
value. (N.J. STAT.
ANN. § 2A:17-19
(West 1952 & Cum.
Supp. 1984-1985)).
In addition,
household goods and
furniture not
exceeding $1,000 in
value are exempt
from attachment.
(N.J. STAT. ANN.
§ 2A:26-4 (West 1952
& Cum. Supp. 19841985)).

Jewelry
Tools of Trade
Life Insurance, Etc.

$ 500
$ 750
$4,000 loan value

Unlimited (N.J. STAT.
ANN. § 17B:24-6
(West 1985)).
Residual (any property)
$ 400 plus spillover
None
*For citation to statutory exemption provisions, see supra note 13.

